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ISPA Response to the Ofcom Traffic Management Discussion Paper 

 

The Internet Services Providers‟ Association (ISPA) UK is the trade association for companies 

involved in the provision of Internet Services in the UK. ISPA was founded in 1995, and seeks to 

actively represent and promote the interests of businesses involved in all aspects of the UK 

Internet industry.  

 

ISPA‟s membership includes small, medium and large Internet Service Providers (ISPs), cable 

companies, content providers, web design and hosting companies and a variety of other 

organisations. ISPA currently has over 200 members, representing more than 95% of the UK 

Internet access market by volume. 

 

ISPA was a founding member of EuroISPA, the European Internet Service Providers Association 

based in Brussels, which is the largest umbrella organisation of ISPs globally. 

 

Introduction 

 

ISPA welcomes the opportunity to respond to the Ofcom discussion paper on traffic management. 

ISPA believes that traffic management is an important reason for the ongoing success and 

continued development of the Internet sector, widely recognised as being highly competitive in 

the UK. The Internet has grown exponentially, with new services and means of distribution, which 

has led to an incredibly diverse and competitive market. Traffic management is playing an 

increasing role in this as demand outstrips capacity, and it enables ISPs to deliver a certain level 

of quality for different services and specific types of customers.  It also helps reduce the cost of 

consumer broadband access by maximising the efficient use of networks. ISPA therefore 

maintains that it is fundamental for an ISP to be able to manage its own network in order to 

guarantee the services and prices that its customers have come to expect.  

 

However, we also recognise the importance of transparency and consumer awareness to ensure 

that users are aware of traffic management techniques, their impact and why they may be used. 

Whilst a number of ISPA members already provide information to consumers on traffic 

management in a variety of ways, ISPA agrees that there is room for more transparency in this 

area. ISPA looks forward to working with all stakeholders as the work around transparency 

develops. 
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ISPA recognises that industry should be taking the lead in ensuring transparency. ISPA has a 

Best Common Practice document on blocking and filtering of internet traffic
1
 and although not 

mandatory, can be used by members in formulating their own traffic management policies.  

However, we recognise that more could be done in this area and so are currently discussing the 

possibility of developing a more detailed Code in this area. We believe that ISPA and industry are 

best placed to facilitate this as our members include ISPs as well as content providers, and we 

generally aim at having a debate that is as wide and encompassing as possible. 

 

The core issues that ISPA would like to raise with Ofcom are: 

 

 Traffic management is one of many techniques required by ISPs to build and manage their 

networks and as such has to play a role in alleviating congestion problems, but the extent to 

which this is necessary depends on consumer preferences.  

 The UK has a very competitive broadband market, which in combination with ISP 

transparency and the resulting consumer awareness, will usually ensure that discrimination 

against content/services etc. is unlikely to happen. 

 ISPA believes that transparency is of primary importance, which is why we have a BCP that 

states this on filtering and blocking.  We agree that more can be done to guarantee that 

consumers are aware of traffic management techniques and supports Ofcom‟s proposal of 

taking up a minimal, watching brief using powers it currently has. 

 ISPA does not believe that ex ante regulation is justified as there have been no credible 

complaints about traffic management. Where Ofcom has concerns about traffic management, 

improving transparency will create a more competitive market by deepening the points of 

competition and therefore increasing the scope for differentiation by providers and the 

expression of demand by consumers.  

 The debate about traffic management needs to change from the perception of traffic 

management as de facto negative to a more neutral or positive characterisation. Traffic 

management can create an additional element of choice, is a clear benefit to consumers and 

can encourage further investment in new and innovative business and content models.  

Without traffic management taking place, the online experience that consumers currently 

enjoy will deteriorate. 

 Ofcom must not overlook the fact that ISPs are not alone in determining the availability or 

QoS of Internet based content/services. Although dependent on ISPs, the availability and 

cost of network assets and the locality and speed (for example) of servers hosting content 

are determined by third parties: Net neutrality needs to be considered in this wider context.  

                                                 
1
http://www.ispa.org.uk/home/page_327.html 

 

http://www.ispa.org.uk/home/page_327.html
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ISPA‟s response starts with general comments on the discussion paper and then answers the 

questions in the discussion paper. 

 

General comments on the discussion paper 

Ofcom correctly identifies that “the extremely complex and fast moving pace of developments in 

the communication sector as a whole requires that we guard against premature conclusions 

about the nature and extent of the „net neutrality‟ problem” (3.58). Any work in this area should 

reflect this and ISPA welcomes the fact that Ofcom intends to assume a watching brief rather 

than stepping in at an early stage by applying broad ex ante regulation. We also recognise that 

Ofcom will regulate ex post if this is necessary to protect consumers and guarantee transparency. 

At present, we maintain that this is not necessary and side with Ofcom in arguing that some forms 

of traffic management are necessary to run a network and that transparency and competitiveness 

will have to play an important role. 

 

ISPA is aware that the European Commission and the Department for Business, Innovation & 

Skills are also looking at the issue of traffic management. While Ofcom clearly states its intentions 

in relation to the present European Commission consultation, the document fails to refer to the 

work underway at the UK Government Departments. ISPA would need more clarity in this 

context. 

 

While ISPA accepts that the debate around traffic management is still at an early stage, we would 

nevertheless welcome a clearer definition of terms used in the discussion paper. Before evidence 

is sought, terms such as “unfair discrimination” and “substantial market power” need to be clearly 

defined. 

 

Questions 

 

1. How enduring do you think congestion problems are likely to be on different networks 

and for different players? 

 

Bandwidth hungry services like IPTV or video streaming are becoming increasingly popular and 

improvements in the quality of service for these high quality forms of contents as well as 

innovation of new Internet-based services are likely to promote this trend even further. ISPA 

members are aware of this situation and are committed to investing in the rollout of next 

generation broadband. Despite these efforts, however, wireless networks in particular may 

continue to experience congestion problems. 
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The difficulties in trying to second-guess such a fast paced and developing industry should be 

noted and ISPA is of the view that, similar to the rollout of next generation broadband, the market 

is best placed to deal with congestion problems. It is widely accepted that the UK has a highly 

competitive broadband market and – as Ofcom correctly points out in the Discussion Paper – 

“[…] consumers will gravitate towards platforms which provide access to the greatest number of 

services at the highest speeds […]” (4.52). In this context traffic management policies do play a 

role in guaranteeing the best user experience but it will be customers who determine, by the price 

they are willing to pay for Internet access, whether congestion problems are bearable or have to 

be alleviated by investing in new broadband capacity and/or applying traffic management policies. 

In this context, ISPA can envisage Ofcom in a monitoring role and thus supports Ofcom‟s 

proposal of taking up a watching brief using existing tools. 

 

Congestion is a natural phenomenon on access networks due the unpredictable behaviour of 

consumers.  Whilst it is often quoted that events such as the Olympics and Football World Cup 

introduce massive short term congestion on networks, it should be noted that unexpected popular 

events (such as the revealing of Michael Schumacher as the Stig on Top Gear) are more likely to 

be impactful as ISPs carefully plan for expected events. As such congestion will always occur and 

ISPs need to be able to build mitigation strategies that can deal with these events. 

 

2. What do you think are possible incentives for potentially unfair discrimination? 

 

It is not clear what Ofcom means by the term „unfair discrimination‟. Discrimination is a factor in 

enabling sellers (in any market) to differentiate themselves and – absent significant market power 

or the creation of high barriers to entry – is an element of competitive and consumer-friendly 

markets. 

 

The UK has a very competitive broadband market, which in combination with ISP transparency 

and the resulting consumer awareness, will usually ensure that discrimination against 

content/services etc. is unlikely to happen. As stated above ISPA can envisage Ofcom taking up 

a role that enables it to guarantee traffic management transparency and to intervene if – and only 

if – evidence is presented to back up any complaint (or dispute about a matter falling within the 

scope of section 185 Communications Act) in accordance with Ofcom‟s own guidance for the 

handling of competition complaints and complaints/disputes about breaches of conditions 

imposed under the EU directives.
2
  

                                                 
2
 Guidelines for the handling of competition complaints, and complaints and disputes about 

breaches of conditions imposed under the EU Directives Ofcom July 2004  
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It is important to recognise that traffic management policies are necessary to run a network 

efficiently and improve user experience (e.g. to manage data caps and fair usage policies or to 

prioritise certain traffic) and may permit the development of a wider range of services. ISPA is 

concerned that, as consumers and regulators are becoming more aware of traffic management in 

general, these widely applied practices will be placed under unnecessary regulatory control. 

Ofcom rightly points out that the Internet “is not truly „neutral‟ even today” (11).  

 

3. Can you provide any evidence of economic and or consumer value generated by traffic 
management?  

Tiered services are already in place and UK ISPs allow their customers to choose download 

allowances and broadband speeds that are tailored to their needs and financial capabilities. This 

element of choice is a clear benefit to consumers.  

 

Traffic management can further encourage investment in new and innovative business and 

content models. It is widely recognised that traffic management ensures that networks are run 

more efficiently. It allows ISPs to prevent congestion and to prioritise delay-sensitive services that 

are valued most by consumers. Peak demand/capacity is a key driver of cost and accordingly 

anything that can reduce this (while preserving services) will result in lower costs to the 

consumer. Consequently, it can be argued that traffic management may be necessary to 

guarantee the quality of service that is expected by consumers but also by content providers, 

especially at peak times. Moreover, if traffic management is considered to complement improving 

network infrastructure, then it allows content producers to provide and customers to consume 

high quality content now and not at some point in the future.   

 

Overall, without traffic management taking place, the online experience that consumers currently 

enjoy will suffer. ISPs have been innovating since inception to ensure service quality and will 

continue to do so. Prohibiting legitimate traffic management policies would have detrimental 

economic and consumer effects. In effect, a completely “open” network would require everything 

to be provided on a best efforts basis. Without substantially increasing retail broadband costs 

(owing to increased capacity investment) this would result not only in a restriction of net freedoms 

(by preventing, for example, lower cost tariffs or guaranteed QoS), but it would in fact render the 

“open” internet unusable for many services at peak times: prohibiting traffic lights would result in 

widespread traffic congestion on the roads, and the same is true of the Internet. 

 

                                                                                                                                                 
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/other/guidelines.pdf 
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To give a more specific example on how traffic management can benefit consumers, ISPA would 

like to highlight an example that was provided by an ISPA member who provides internet services 

to businesses: 

“Under times of abnormally high network demand certain types of traffic are given 
priority over others.  The prioritized traffic is notionally business critical applications 
such as VoIP, video conferencing, email, VPN etc. (and indeed just normal web 
browsing). 
 
The traffic deemed low priority at these times includes Bit Torrent and other P2P 
traffic.  The overall bandwidth allocated to Video streaming may also be limited.  
Streams are monitored for quality but the broadcasting servers (e.g. iPlayer) typically 
rate adapt to the bandwidth available and there seems to be no discernable effect on 
the customer experience. 
 
Employing this technique allows us as an ISP to carry less excess bandwidth (and 
therefore reduce costs) knowing that we will be able to safeguard the customer 
experience in cases of emergency or unexpected demand.  Prior to employing 
Traffic Management we would have been paying for an additional 30% - 40% 
bandwidth as contingency. Now we can live with a lower contingency and not affect 
customers.” 

 

4. Conversely, do you think that unconstrained traffic management has the potential for 

(or is already causing) consumer/citizen harm? Please include any relevant evidence.  

 

The UK has a very competitive broadband market, which in combination with ISP transparency 

and the resulting consumer awareness, will usually ensure that any ISP that engages in such 

practices or otherwise denies customers of content/services that are in demand will rapidly lose 

customers. 

 

ISPA has argued that it is important to differentiate between different traffic management 

techniques and their uses.  Traffic management to ensure the efficient running of networks has 

been taking place since the birth of the Internet and is essential to its continued development and 

success, without users always being aware of its use.  At the same time, ISPA does not dispute 

that some other traffic management has the potential to cause consumers or citizens harm. If it is 

alleged that a particular traffic management technique is discriminatory or causing harm – such 

as to user choice or provider discrimination – there is a clear need for Ofcom to identify how this 

is to be assessed. ISPA believes that Ofcom already has the powers to deal with situations like 

this
3
 and would welcome clarification on how Ofcom intends to take things forward. 

 

                                                 
3
Powers to apply the Competition Act 1998 and Articles 101 and 102 of the Treaty on the Functioning of 

the European Union, and to investigate complaints about breaches of conditions imposed under the 

Communications Act 2003 and to resolve disputes relating to conditions imposed under the EU Directives, 

where there is clear evidence of a problem.  
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However, overall, the debate needs to change from the perception of traffic management as a de 

facto negative, to a more neutral or positive characterisation: traffic management is fundamentally 

about enabling lower cost, higher quality services. It is only where traffic management is abused 

that it may become problematic. Transparency will prevent the latter, and therefore the debate 

should properly be characterised as ensuring that traffic management continues to be used to its 

inherently positive ends, and that its use is not abused through its extension to negative 

purposes.  

 

5. Can you provide any evidence that allowing traffic management has a negative impact 

on innovation?  

 

ISPA believes that traffic management is beneficial for the Internet and has helped ensure the 

continued growth of broadband use and the success of the digital economy. However, we also 

recognise some of the potential concerns felt by others of the possible negative effect of traffic 

management. ISPA has been a long-term supporter of the end-to-end principle where the 

network between the consumer and the content they are accessing interferes as little as possible 

with the content being carried across it. However the commercial realities in the design and 

construction of access networks means that ISPs are forced into building tools and strategies for 

handling high demand. 

 

Ofcom indeed has a duty to monitor and step in if players abuse their Significant Market Power 

and there is clear evidence of a negative impact on innovation. However, this exists 

independently of the Internet and net neutrality debate and is therefore not in itself a basis for 

further regulation.   Furthermore, it should be noted that the very existence of market power 

(under the relevant legal threshold) does not of itself give rise to the need for any ex ante or ex 

post regulatory intervention.  The Common Regulatory Framework has been designed to provide 

a stable regulatory regime for the sector, based on competition law principles.  This should not be 

jettisoned lightly, just because determination of relevant markets / dominance is difficult within a 

complex ecosystem such as the Internet.   

 

6. Ofcom's preliminary view is that there is currently insufficient evidence to justify ex ante 

regulation to prohibit certain forms of traffic management. Are you aware of evidence that 

supports or contradicts this view?  

 

ISPA supports Ofcom‟s view that there is insufficient evidence to justify ex ante regulation. Ofcom 

reports that it has not received any formal complaints in relation to traffic management techniques 

and ISPA is not aware of any reliable evidence that would contradict this conclusion. The few 
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complaints that are available on online blogs or forum debates often fail to differentiate between 

the effects of traffic management and general congestion or other factors that affect broadband 

speed and should therefore be interpreted with care. Again, this highlights the importance of 

transparency around traffic management and emphasizes that informed users and a competitive 

market will ensure that potential concerns over transparency are addressed.  

 

ISPA further argues that traffic management has been implemented for a number of years in the 

UK. Ofcom should therefore recognise that traffic management techniques are compatible with - 

and are an essential part of – „net neutrality‟. Ofcom should only become involved if there is clear 

evidence of Significant Market Power being abused. Attempts to intervene before the event could 

harm existing relationships and the continued development of the online sector.  

 

7. Ofcom's preliminary view is that more should be done to increase consumer 

transparency around traffic management. Do you think doing so would sufficiently 

address any potential concerns and why? 

 

ISPA agrees that improved consumer transparency around traffic management will help to 

address potential concerns. The combination of market competition and transparency, for 

example, will make service-based discrimination or heavy management of broadband speeds 

unlikely as this would provoke a negative reaction among customers. As stated above, 

consumers will gravitate towards platforms which provide access to the greatest number of 

services at the highest speeds.  

 

ISPA created a BCP document for members who were implementing traffic management systems 

so that consumers could be given open and honest advice about the traffic control strategies 

being implemented by their ISP. 

 

8. Are you aware of any evidence that sheds light on peoples' ability to understand and act 

upon information they are given regarding traffic management? 

 

Apart from the issues that were discussed in Ofcom‟s last roundtable on traffic management, 

ISPA is not aware of any tangible evidence on traffic management per se. However, the variety of 

mobile phone and Internet tariffs shows that there is scope and demand for a wide range of subtly 

different services and therefore that consumers are able to navigate a wide range of parameters 

around price and services etc. There is no reason to believe that this would not also be the case 

on Internet services. Other areas such as online cookies or financial markets and mortgages may 
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provide additional valuable insights in relation to how to best inform consumers about fairly 

complicated issues. 

 

9. How can information on traffic management be presented so that it is accessible and 

meaningful to consumers, both in understanding any restrictions on their existing 

offering, and in choosing between rival offerings? Can you give examples of useful 

approaches to informing consumers about complex issues, including from other sectors? 

 

ISPA members already provide information about traffic management techniques and some allow 

customers to choose packages that include reduced traffic shaping, increased data allowances 

and more. It should also be noted that the provision of such information is a requirement of the 

Code of Practice on Broadband Speeds. Nevertheless, ISPA agrees that more can be done to 

increase transparency. One of the main concerns in this context is around consumers knowing 

what may be happening to their connection, why this is occurring and what they can do about it. 

The more empowered a consumer is to understand this, the better informed they are when 

making decisions in relation to purchasing their broadband connection. However, given the nature 

of the Internet, it may be difficult to pinpoint exactly when and why traffic management techniques 

are being used and how to best inform the consumer about them. Moreover, ISPs can only 

provide transparency in respect of their own service, whereas actual performance, as 

experienced by the consumer, will also depend on the service provided by the underlying network 

suppliers, the content provider‟s ISP and the content provider itself.  

 

Overall, ISPA would prefer an approach that is based on a common set of outcomes and takes 

into account that there are different degrees of technical knowledge and understanding. Industry 

and/or Ofcom should agree on a minimum standard of information that should be provided to 

customers and inform them how they may be affected by traffic management and what they can 

do about it. This could, for example, include information on what different traffic management 

techniques may mean for particular services and programmes (e.g. peer2peer applications, VoIP, 

gaming, etc.) and how different broadband packages accommodate this. Some ISPA members 

already provide consumers with such information in a clear and accessible manner. 

 

In relation to the various approaches that were outlined by Ofcom, ISPA would like to make the 

following comments: 

 

 ISPA supports the adoption of a tiered approach (5.34). It is of crucial importance that 

consumer information is presented clearly and concisely for different consumers. The 
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intended audience has to be taken into account by providing targeted levels of information for 

the different types of consumers.  

 Whilst a one-stop shop solution (5.35) may have benefits and ISPA understands that Ofcom 

is interested in pursuing this further, ISPA has concerns.  This is mainly because it would 

require the provision of a common list of parameters of service across ISPs which may result 

in an extensive harmonisation of the points of competition and in a reduction of innovation by 

restricting the parameters and their characterisation. 

 For similar reasons, ISPA is wary of price comparison websites (5.36) and Ofcom may be 

aware that some of these websites lack the necessary independence. 

 In principle, whilst ISPA recognises the apparent appeal of the provision of real-time 

information (5.37) but this will be very expensive and can only provide limited information as 

traffic management is only one part of the overall performance. 

 

No matter what kind approach is adopted, in the end, ISPs should retain the ability of 

communicating with their customers in a differentiated fashion, in order to maximise the axes of 

competition in the market place. 

 

10. How can compliance with transparency obligations best be verified? 

 

The market will have to play the main role in this and it is expected that consumers and ISPs will 

highlight situations in which their suppliers/competitors give misleading or even fail to give any 

information. 

 

In the first instance it is sufficient (if you accept the obligations absent any tangible evidence) to 

increase transparency requirements before any further action is taken. The regime of their 

development and enforcement should be iterative otherwise the regulatory burden is 

disproportionate.   

 

11. Under what circumstances do you think the imposition of a minimum quality of service 

would be appropriate and why? 

 

As explained above, ISPA believes that competition and transparency will ensure that there is no 

need for ex ante regulation or the imposition of a minimum quality of service.  

 

There would need to be a demonstration that there is an abuse of dominance or a material 

consumer detriment arising through market failure.  Without such evidence there is no need for 
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the imposition of a minimum quality of service.  As a comparison, for the OFT to open a market 

study on a particular subject, an investigation threshold must be met.   

 


